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UNDER 47 U.S.C. $207.  THIS COURT HAS ORIGINAL JURISDICTION 
OVER PLAINTIFF’S TCPA AND SECTION 206 CLAIMS AGAINST COX. 
A .  Section 207 is a “Specific” Jtirisd~ctional St;~tiite Providing a n  Independent 

Basis for Federal Jurisdiction ..................................................................... 4 
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Applies to Claims Against Federally-Regulated Common Can-lei-s. ...................... 7 

THE COURT SHOULD EXERClSE SUPPLEMENTAL JURISDICTION OVER 
PLAINTIFF’S REMAlNING CLAIMS. ................................ 
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Claims, Which Arise From the Same Ti-ansactions as Plaintiff’s Federal 
Claims Against Cox .................................. 
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a Question of Federal Law. Not St;ne Law ............................ 
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...................... 14 
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Involving Fax.com ................. 
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A Stay or Dismissal In Favor of a Nascent Rulemaking Prsceeding is 
Unwai-ranted. ....................... ....................... 
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I N T R O  I)U CT I ON 

Thcy w:ihe LIS 111) t i 1  thc momin?; they rnlen-tip1 our dinner 31  nigh^: 
they foicc ilic h ick  ;tiid cldcidy out of bed; they hound LIS ~ i n t i l  we 
\\‘mi IO t ~ i p  t hc  iclcplioiic u$ii OLII of the wall. . . . 11 IS  ielcphone 
tci’i’oIisni, i itid 11 I i x  zot to slop. I  

Uiidei l l ic Telephone Consuiiiei. Pi.o~eclion Act 01 1991, 47 U.S.C. 227 (the 

”TCPA”). II is LII~ILIU f u l  foi. a n y  person “to use a n y  telephone facsimile machine, computer, ai 

othei. device to send a n  tinsolicited ;idveilisemen[ to a telephone facsimile machine[.]” 47 U.S.C. 

b 5 -- 777(b)(  I)(C). Under the TCPA, “[ilhe term ‘unsolicited advertisement’ means any material 

advei~ising the commeiciiil nvailabiltty or quality of any property, goods. or services which is 

trnnsmitted to any person wiihout that person’s prior expi-ess invitation or permission.” 47 U.S.C. 

9 2?7(~1)(4) 

Defendant Fax.com, Inc. (“Fax.com”) is the largest fax broadcaslei- in the United 

States.’ Class Action Complaint (the “Complaint” or “Compl.”) 1 10. Defendant Kevin Katz 

(“Kntz”)  IS F&.com’s co-founder. and Presidenl. Compl. 1 11. Defendant Amencan Benefit 

Moi.lgage, Inc. (“ABM”)  IS one of F a ~ c o i n ’ s  cuslomers, for whom Fax.com broadcasts 

unsolicited adveitisements to individuals and businesses such as plaintiff Redefining Progress 

(“Plaintiff’) lisled on Fax.com’s fax  number database. Compl. 1 4 0  

As alleged in ihe Complaint, Defendants Fax.com, Katz. ABM, and Does I 

ihrough 10,000 (colleciively. “[he Fax.com Defendants”), have brazenly violated and continue to 

violate the TCPA by fax broadcasting millions of unsolicited advertisements every day. 

Compl. ¶¶ 1. 20. Cox Business Services, L.L.C. (“Cox,” and, together with the Fax.com 

Defendants, “Defendants”).’ has had both actual notice of and a high degree of involvement in thc 

Fzix.com Defendants’ fax-spamming operation, and has caused or permitted these TCPA 

,+.iola[ions, rendering i l  liable under [he TCPA and the Communications Act of 1934 ([he 

‘ 137 Cong. Rec. S 16204. I6205 (Nov.  7. 1991) (statemen1 of Sen. Hollings). Senator Hollings sponsored the 
Aulornaled Telephone Consumer Protection ACI of 1991 Ihat later became known as the Telephone Consumer 
Proleclion Acl of 1991. 

where each fax number dialed is drawn from a list or database of fax numbers. 

disiinction is immalerial for purposes of the pending motions. 

The lerm “fax broadcastin:” means the praciice of faxing text or images en masse IO multiple recipients ai once, 

Cox contends that the proper defendant i s  Cox California Telecom. L.L.C. dba Cox Business Services. The 
Compl. pI 1.  
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"CoiiiiiiuiiiC3iioiis ACI"). 47 U S  C. $ 206. & Coinpl. 'II'II I .  75-70. This case is one consumer's 

al lempi  to fiphl back  iig;iinst l l i c  diiily boiiihaidiiiciil or ~~nsoIicIrcd Ciix xJvc i~ l isen ie i i t s  being sen1 

by DeTeiid;iiils mtl other f;ix sji;imnici~s 

Dcfendmils h ; i w  filcd r\vo scpir3te niolions io dismiss I l i e  Complaint. Bolh the 

Fax.coni Defendants and Cox h a w  moved 10 dismiss llle Complaint on subjecl matter jurisdiction 

gi.otinds. In ;iddirion, Cox has moved 10 dismiss [he Complaint for failure lo  stale a claim, and 

under the doctt-ine of primary jui.isdiclion. Foi- the reasons set forth below, none of these 

arguments have merit. 

STATEMENT OF FACTS 

On August 22. 2002. Platnriff filed lhis Complaint against Defendants assening 

five Cederid iind slate la\\, claims foi-: ( I )  \,ioIations of the TCPA (against all Dcfeiidants); ( 2 )  

violatioiis of Section 206 of the Comrnunicalions Act (against Cox only), based on COX'S 

paiiicipalion in  viohlions of the TCPA; (3) violalions of Califoinia's Unfa i r  Competition Law, 

Business Bi Pi.ofessions Code 5 17200, w. (againsr a11 Defendants); (4) unjust enrichment 

(against Fax.com, Karz and Cox); and (t i )  violation of the Uniform Fraudulent Ti-ansfer Act, 

Califoinia Civil Code 5 3439, w. (against F;ix.com and Katz) .  %e Compl. I¶ 66-96. Based 

on Cox' status as a federally-regulated "common carrier," this Courr has original jurisdiction ovei 

Pliiiniiff's TCPA and Section 206 claims against Cox, and supplemental Jurisdiction over 

Plainriff's i-emaining claims. 2. 

As alleged in the Complaint, Fax.com's entiie business model is based on 

"sending unsolicited advertisements to telephone facsimile machines. which is illegal under 

federal law." ld-1 15; see 
( "FC C ' )  : 

ply1 17-46. As stated by the Federal Communications commission 

Fax.com's primary business activity itself constitutes a massive on- 
going vidation of section 227(b)(l)(C) of the Act and section 
64.1200(a)(3) of the Commission's rules, and that F a x o m  is well 
aware of this fact. Fax.com's primary commercial offering is a fax 
broadcasting service that clearly does not comply with federal 
restrictions goveining facsimile advertisements. 

Compl. 'A 33 (quoting In  re Fax.com. Inc.. Notice of ApDarenl Liability for Forfeiture, FCC 02- 
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1. U N I I E R  47 U.S.C. a 207. wiis couicr iiAs O R I G IN A L  .IUIUSDICIION OVER 
I’I~AIN1’lFI~’S TCI’,\ A N I )  SICCI‘ION 206 C l A l M S  AGAINST COX. 

As allegcd 1 1 1  PI.iiiitiII ‘ z  Coiiipli i ini, Ihis Coli? has oi-i:inal jui.isdicrion over 

P l a ~ n l i f ~ ’ s  TCPA and Section 206 c l i i i i i i s  q i i i i s r  Cox tinder an expi’ess jurisdictional provision of 

the Coinniiinications Act, 47 U.S.C. 4 207. & Compl. ‘112. Scction 206 provides that: “[iln case 

m y  coiiinioii ciirriei. sli;11l do, 01 C;ILISC or ~?crini( to be done, any act, mnfter or‘ thing in (Chaprei- 5: 

piohibired 01- declared to be u n l a \ d u l .  . . such common carrier shall be liable to the person or 

persons injured thereby for the f u l l  iimotinl of damilges sustained i n  consequence of any such 

vio131ion of [he provisions of [Ch;iprer 5j.” 47 U.S.C. 206. The TCPA is contained within 

Chaptei. 5 of Title 47, I-endei in: coininoil c;iii.iei.s liable foi- its violation under Section 206. In 

perlinen1 p~i1 ,  Section 207 piovides that .  “:iny pci’son claiming IO be damaged by any C O J I J I J I O J I  

cn,.rii>i stibjecl IO  rhe p~.o\,isions or [Chaplei 51 m:iy bring suit for the recovery of the damages for 

which such common caii.iei~ m;iy be li;ible under  (lie provisions of [Chapter 51, in O J I ) ’ ~ S I ~ ~ C /  

co1o.i o / / / I ~  L‘jiire~/.Sfo/m . . ,” 47 U.S.C. 5 207 (emphasis added). Accoi-dingly, Section 207 

- cives disti-ict COLII IS  oii:inal j~irisdictioii ovei.TCPA c1:lims asseired against common carriers (as 

oppostd lo TCPA claims asserled ;r::iinsl otlier types of defcndnnrs. such as the Fax.com 

Defendants). 

11. Section 207 is a “Slvxific” .Juristlictional Statute Providino, an Independen1 
Basis for Federal .luristliction. 

Notwithstanding {he clem and expi’ess language of Section 207, Defendants assen 

that federal jurisdiction is lacking because Section 207 is a “general” jurisdictional statute whose 

provisions are trumped by rhe TCPA, 3 “specific” jurisdicfional starute. Defendants conrend that 

undel Mumhev v .  Lanier, 204 F.3d 91 I (9th Cir. 2000), only state courts have jurisdiction over 

TCPA claims. Conlrary to Defendanls’ asseftion, Section 207 has never been held IO be a 

“Seneral” jurisdicrional stature, and neifher Mumhey nor any other Court has ever held that 

f e d e i ~  jurisdiction is lacking over TCPA claims assened against federally-regulated common 
- 

Cali-lei s 

Only 28 U.S.C. §§ 1331. 1337, I343,1346(a)(2), and 1361 have been held lo be 
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" ~ c t i c i : l l "  I ~~i i~rd ic i ion~i l  si;Iiuics SCC. C . C .  Vci-lintlcn. B . V .  v.  Ccntr; l l  B;\nl,  or Niceri;i. 461 u.s 
4S0.4'95 ( l O S 3 ) :  Sininions v Ai.h;itls;is Powci.& Lip l i t  C0.,65.5 F.2d 131. 133 (Sth Cii. 1981); 

S c l i \ v i i i ~ x ,  ct. a . ,  C~II.II:~KKIA PnJ\c rici i  Golull: FEDERAL C IV IL PKOCEDLNE BEFORE TRIAL 

( R L I I I C I ~  Group 2002). 5 2:GS. All olhei. fedci-ill jurisdictional stiitules are considered "specific" - 

e._, those confei-ring Ccdei.al jurisdiction owl- clntms arising under leder;il patent, copyi-ight. 

seciiiilies, ~ in~~ t i~ i i s t ,  ;rnd postal Ia\vs. @ 9 2:71,  elseq. Section 207, which pertains OJJ/!,IO 

claims Jssel-Led against C U U I J J ~ O J I  cowici.5 undei- the federal Communications Act. clearly falls on 

the "specific" side of this statutory divide. Indeed. Defendants have nor cited a single case, 

ar is lng i n  a n y  cotitext whnrsoevei-. which even suggests that Seclion 207 is anything other than a 

"specific" jurisdictional staLute. Accordingly. Section 207 vests district courls with 01-iginal 

jurisdiction over Pl;iiniifT's TCPA and  Section 206 claims against Cox 

The cases telied upon by Defendnnts are easily distinguished. In both Murphey 

and Uniled Ai i i s t s1 I i ea t te  Citcuit Inc v FCC. 147 FSupp.2d 965 (D. Ariz. 2000), the plaintiff 

alle:ed fedei-ai jurisdiction solely tindcr the generic federal question jurisdictional statute, 28 

U.S.C. 3 I33 I ,  and the TCPA. While [hose Cotii1s held that neither statute confei-t-ed federal 

jurisdiction alone 01. togcthei , iieirher Coui-c determined whether an  independent basis of federal 

jut-isdiction - such as Secrion 207 of the Communications Act - would allow a TCPA claim IO be 

hea1.d in  federal coiii1.' 

' C:irpenter v. Deo't o f  Tranz~orlntion. I 3  F.3d 3 I 3  (9th Cir. 1994). also relied upon by Defendanls. i s  completely 
inapposite. In  Carpenter. the court allempted 10 harmonize IWO different federal statutes:. Section 504 of the 
Rehnbiliiaiion Act and the Hobbs Act. Under ihe Hobbs Act. federal appellale courts were expressly granted 
exclusive jurisdiction to review Ihe Transporlation Department's actions. bul were unable to award damages. See 28 
U.S.C. 8 2342 ("Couri of appealsjurisdic~ion i s  exclusive."): Carpenter. 13 F.3d at 315. Section 504. however, 
allowed 3 person to sue !he federal government for damages i n  district court. The phinti f f  in that case argued that he 
should h2ve been able io sue Ihe Transportalion Department for damages in district court under Section 504. The 
courl deicrmined that i t  would be inconsisten1 with Congress' intent in passing the Hobbs Act to allow plaintiff to 
proceed under the Rehabilitation Act. holding that: "Specific grants o f  exclusive jurisdiction to the ro~ rns  olappenls 
override general grants ofjurisdiction to Ihe districl courts." u. at 316 (emphasis added). The COUrt'S narrow 
holding \vas based on Congress' desire in  ennctinp the Hobbs Act lo help'hcresse the speed. efficiency and 
consislency ofjudicial review of [lntersrale Commerce Commission] and (Transportation DepartrnentJ actions. u. 
(cilin. H.R. Rep. No. 1509.93rd Cong.. 2d Sess. 4 (1974). reorinled in 1974 U.S.C.C.A.N. 7025,7033-7034). 
Here. Plninliff s claims have nothing IO do with the Hobbs Act. the Rehabilitation Act. or exclusive jurisdiction ofthe 
courls o f  appeal. Phintiff's case also has no relation to Congress' intent in passing the Hobbs Act -&. increasing 
the speed. efficiency and consistency of judicial review o f  Interstate Commerce Commission or Transportation 
Deparlment actions. Caroenler's holding - that "lslpecific grants of exclusive jurisdiction to the courts of appeals 
override general grants of jurisdiction to the distric! courts" - i s  wholly inapplicable here. Nor docs the underlying 
rationale of the courl's holding - that allowing damages suits to be brought in  district courts would defeat the purpose 
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A s  t l i c  COUI~I held in  K indc i~  \ .  CirllianL. 2000 U.S. Dist. LEXIS 13853 (S.D. Cal 

2000) “nolliin: in [ l i e  TCPA preclutles leder;il coui.ts fi.om hex ing  TCPA cl;tirns where some 

othci indcpendeiit b;isis for iiiiisdiction cxists.” 

Muiqhey slood fo i~  only two “nai.row” lurisdii-tional piopositions: “ ( I )  Congress did not intend 

the TCPA to coiifcr fedel.al district coiii ls wirh jui.isdiction over private actions, and (2) the 

generic ledel-al questioii jui.isdictioii sli itute, 2s U.S.C. 5 1331, does not apply.” M a l  9 As the 

Court explained: 

;I[ ~: I I. In that CLISC. the c o i i i ~  held [hat 

Nothing in the Ninth Circuit’s analysis suggests that the TCPA 
pi-ecludes districl coui7s from hearing private TCPA claims where 
some other independent basis for federal jurisdiction exists. such as 
diversity o f  citizenship or supplemental jurisdiction. 

Indeed. rhe district couil’s published decision i n  Murphey 
specifically emphasized that the plaintiff did not allege diversity of 
citizcnship or assell D non-TCPA federal claim. Mumhey v. m-. 997 F.Supp. 1348. 1349 (S.D. Cal. 1998). nfl’d/’rlO4 F.3d 
9 I I ( % t i  CII-. 2000). 

Moreover, in those actions whew diversity of citizenship properly 
ex is ts ,  Plaintiff‘s inreipretation of the TCPA would c m l e  the 
anomalous result that slate Ia\v clainls based on unlawful telephone 
calls could be brought i n  federal coun. while federal TCPA claims 
based on rhose same calls could be heard only i n  state cour l  Such 
;in interpi-etation would also undermine [he puiposes of  
supplemental jurisdiction by requiring paiiics who bring TCPA 
claims along with other federal claims to maintain separate, parallel 
actions i t 1  s a l e  and federal c o u i ~ .  

Id. *.9.‘;10 & n.2, - 

Here, as i n  m, Plaintiff‘s Complaint asserts an Independent federal basis of 

jurisdiction aside fi-om the general federal question statute, 28 U.S.C. 3 1331. 

Defendants’ attack on fedeial jurisdtction wel-e accepted, I t  would lead 10 the incongruous result 

o f  allowing only state couns to determine cases involving federal common carriers, which are 

othei.wise regulated exclusively by  the federal couns and the FCC.5 Indeed, Cox repeatedly 

of compelin:! legislalion - apply to the TCPA or Section 207 of the Communications Act. Rather. Congress’ purpose 
i n  cnacling Ihe TCPA was to “protcct !he privacy interests of residential telephone subscribers by . . . restricting 
certain uses of facsimile lfnxl machines and aulomatic dialers.” International Science & Tech Inst. v. lnacom 
Comm.. Inc., 106 F.3d 1146. 1150 (4ih Cir. 1997) (4uollne S. Rep. No. 102.178, at 1 (1991). reprinted in 1991 
U.S.C.C.A.N. 1968). These iniercsts are advanced. and are not impaired. by allowing TCPA claims against common 
carricrs Io proceed i n  federal courl. 

SCc MCI Telecommunications Corp. v. Teleconcevls, Inc.. 71 F.3d 1086. 1093-1096 (3rd Cir. 1995). cen. denied. 
5 19 U.S. 815 (1996) (recognizing broad preemptive effect of the Communications Aci.and federal jurisdiction Over 

Compl. ‘A 2. If 
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r f h  

X dccisioii i n  K;iultii;tii. cI ;iI \ .  ACS Svstci i is .  Iiic.. et ;iI. 

Dclciid;iiits l i i i vc  fotten t h e  iii;ittci~ C A ~ I C I I ~  won:. Wlicther thc 1;tn~tt; i~e 01 [he 

7~Cf‘A. it fedei~il st;tt~ilc. IpiO\Jiding h a t  “[a ]  pci’soii 01’ C n t i l y  in;ty. ~ / O / / J C , J X ~ . \ C ,  /lc!!’!!Ji//et/ b\. rile 

/on..r or r i ! / c v  uJ(.oif~.r ~ ( C J  S/(r,e. bring [i in action] i i i  ;in ;tppl.opri;tte cotin of [ha1 State” (47 U.S.C. 

3 227(b)(3) (emphasis addcd)) is ail “opt-in” provistoii - I-equii.ing enabling legislation from the 

state legislature - 01’ an  “opt-out” provision - allowing n state’s consumers to bring a TCPA claim 

in  state couit unless pi.~liibited by thar state’s legislature or irules of COUK - is a question of 

ferler-ol /oil,, not state l : i \ \~ Every federal COUI? to address this question, including the Ninth 

Circuit i n  Murphey, has rejected the trial coiit1’s holding in Katifman that the TCPA reqtiires 

states to enact enabling legislation before theii. I-esidents may assen TCPA claims i n  state cour7.’ 

This consistent line of federal authority effectively IesoIves the issue. despite the 

c m n t  holding by the Kat i f rnJn  t r i a l  cou/-t. As the Califomla Supreme Couil recently explained: 

While we ai’e not bound by decisions of the lower federal courts, 
even on federal questions, they are persuasive and entitled to great 
weight. Ii’hcre lower federal precedents are divided or lacking, 
state co~irts must necessai.iIy make a n  independent determinalion of 
federal law. but where the decisions of the lower federal C O U ~ S  on a 
federal question are “both numerous and consistenl.” we should 
hesitate to I-eject their authority. 

Etcheverrv v. Tri-A% Service. Inc., 22 Cal.4th 316, 320-321 (2000) 

While the Fax.com Defendants ussei-t that “several” California counsi0 have stayed 

Cnse Nos. BC240SSS. BC240373 (lend case) and Related Cases (Cal. Sup. Ct.. County of Los Angeles). I n  8 

Knufman. the court misinlerpreled the TCPA I O  requlre slates IO affirmalively take steps 10 authorize a private right 
of action and found ihat Cdifornia had not enacted such lepistation. 
Case No. BC 269742 (Cal. Sup .  Cr., County of  10s Angeles) (no enabling legislation passed by California 
Legislature) 
&. s. In t ’ l  Scicnce & Tech. Insi.. Inc. v.  lnacom Colnmun.. Inc.. I06 F.3d I146 (4lh Cir. 1997) (TCPA“dWS 

no1 condition the subsbntive right 10 be free from unsoliciied faxes on stale approval.”): Chair Kine. Inc. v.  Houston 
Cellular  cor^.. 131 F.3d 507.513 (5lh Cir, 1997) (no enabling legislation required); Foxhall Rcaltv Law Offices. InC. 
v.  Telecommunications Premium Svscs.. Lld.. 156 F.3d 432. 438 (2d Cir. 1989) (adopting holdinr of Int’l Science: 
“state C O W I S  [are] of general Jurisdiclion. which are presumed competcnl unless otherwise stated.“); Murvhev V. 

Lnnier. 204 F.3d 91 1.914 (9th Cir. 2000) (also adopting holdin? of  In t ’ l  Science that unless a slate chooses 10 “Opl- 
out” of the TCPA. the TCPA claims are properly heard in the state’s courts without need for enabling legislation); 
Nicholson v.  Hooters of Augusta. 136 F.3d 1287. 1288 ( I  l i h  Cir. 1998) (also adopting Inl’l  Science). Accord 
Hooters of Aueusla. Inc. v .  Nicholson, 245 Ga.App. 363. 364365 (Ga. App. 2000) (en banc); Worsham v. 
Nationwide. 138 M.D.App. 487.496-497 (Md. CI. Spec. App. 2001); Kaolan v. Democrai 81 Chronicle. 698 
N.Y.S.2d 859. 862 (CityCt..iUY.1999);Zelma v .  Market USA.334 N.J.Super. 356. 361-367 (N.J.Super. A.D.. 
Aug. 2.2001). 
0, Case No. BC247813 (Cal. Sup. Ct.. Countyof h s  

Angeles) (case stayed Jan. 28.2002); Bruns v. E-Commerce Exchanae. Case No. oOCC02450 (Cat. Sup. Ct.. Counly 

& Bonime v. Primetime TV. LLC. et al.. 
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C. I'laintiff's Remaining Clninis Do No1 Pretlominale Over  Plaintiff's Federal 
Chinis /\gainst Cor. 

The Fn.:.com Defendants ;ti'gtie that Plaintiff's claims against them stibstanttally 

Ipi~edoniinare o w  PIainrifC's redem1 claims against Cox. t-endering rhe exercise of supplemental 

j i i i~ isd ic~io i i  inaplwoprintc tinder 2s U.S.C. 8 1367(c)(2). This can best be characterized as a 

"thro\vnw;iy ai-giiinent." as Plainliff 's claims against Cox for violations of the Communications 

ACI i1i.e inlegrally rel;ited to the TCPA and other claims against the Fax.com Defendants. See 
Compl. (11'11 7 5 - 7 9  Plctintifl's fedei-;il claims againsl Cox are substantively TCPA claims for Cox's 

i i i \ 'o Ive tncn l  i n  c a i i s i i i f  a n d  pei.mitting !he Fax.com Defendants' systematic violations of the 

TCPA. T\\,o of Plaintiff 's tht.ee otliei. claims are del-ivative of the TCPA claims -- the unlawful 

buslncss p x l t c e s  claim and the iinjust enrichment claim - both of which are predicated on 

v1oIaiions of the TCPA. Cox, the only defendant i n  Plaintiff's federal claims, i s  also a defendant 

it1 t l icse o[liei. claims. which arise out o f  the same tr;lnsactions. Accordingly. Plaintiff's federal 

c1;iiiiis againsr Cox should be heal-d togethei- with Plaintiff's remaining claims against Defendants 

~~~ 

oiOranpe) (case s:ayed June 1 3 ,  2W2). 
' I  Fax-spnmming cases no1 stayed pending the Kaufman appeal include: DeWiit v.  Kantor's Discount. Case N O .  

2001 -07905S. (Cal. Sup.  CI.. County of Alameda); DeWilt v.  Americnn Benefit. Case No. (301-02812. (tal. sup.  ct. 
County of Contra Costa); DeWitl v Katz. Case No. CO2-018 14. (Cal. Sup. Ct., County of Contra Costa); DeWitt V. 

Lifeouotes. Case No. C01 -04578. (Cal. Sup. Ct.. Counly of Contra Costa); Hunt v. La Brea Family Dental. Case No. 
BC275801. (CaI Sup Ct., County of Los Angeles); Hunt v. Nakaive..Case No. BC275805, (Cal. Sup. Ct., County Of 

Los Anpeles); Hunt \' American Benefit Mortgage. Case No. 02CC10598. (Cal. Sup. Ct., Count; Of Orange): Hunr 
v .  Mmdarino..Case No. 02CC0596. (Cal. Sup. Ct.. County of Orange); Carroll v. Nutri-Pro Labs. Case 
No. 02CC10591. (Cal. Sup. CI.. County of Orange); Bolin: v .  Travel TO GO. Case No. GIC7583W. (Cal. SUP. 0. 
Counry of San Diego); Bolin: v Travel io Go, Case No. GIC758302. (Cal. Sup. Cl.. County of San Diego); &K!kl 
American Benefit. Case No. lC775831. (Cal. Sup. Ct.. County o f S m  Diego); Diepholz v. Cambridge. Case 
No. GIC 779284. GI. Sup. Ct.. County of San Diego): Huphes Circuits v. American Benefit..Case No. GIN 022558 
(CAI. Sup. CI.. County of San Dieeo): Hueher Circuits v. Canfield CaDitaI. Case No. GIN 022555, (Cal. Sup. Ct.. 
Counly 0 f . h  Diego); Hughes Circuits v .  Club Resort Intervals. Case No. GIN 022559, (Cal. Sup. Cl., County of 
Son Dieyo); Hughes Circuits v .  Mnlone. Case No. GIN 02557. (CaI. Sup. Ct.. Counly of San Diego); Hypertouch v. 
Perry Johnson. Case No. ClV418600. (Cal. Sup. Cr.. County of San Maieo); Kirsch v. Fan.corn,-Case 
No. CV810516. (tal. Sup. Ci., County of S a n  Mateo); Prowl v.  American Benefit. Case No. CVB07450. (Cal. Sup. 
Ct.. County of San  Maleo); Prom1 v. Y 2  M a .  Case No. CV807451. (Cal. Sup. Ct.. County of San Mateo); 
Carroll v.  Inkiets2loner.com. Case No. SC033080. (Cal. sup. ct.. County of San Matw). 
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The I;;i~.cotii DcTcntl;ints illso cotiiciid t1 i : i t  the TCPA’s i.emedics substantial ly 

i i icdoii i inatc O \ ’ C I ~  t l i c  ieiiicdtcs pi~ovicled hi. by Scct io i i  207. This ai’gitment is misplaced - the 

d.imafes av;iilable uiidci. Section 207 x c  the s;iinc ;is t he  damages av;iil;ible for the underlying 

\~ioli~tion. i n  lhis case the damages ;iv:itlable Tot. violiitioii or the TCPA. Under Section 207, any 

pctson claiming to be damaged by il comtnoii ciltmei may “bring suit for the recovery of the 

damazes for which such common caniet. m;iy be 1t;tble cinder the provisions of [Chapter 5](.]” 

47 U.S.C. 5 207. Thus, uiidei. Section 207. the damages iecovei-able by a person injured by a 

common cai-rier include whatevet- damages are recoverable under lhe underlying statute. Here, 

undei the TCPA, a person may recover for “actual monetary loss” from such violation of the 

TCPA, o i ~  “$500 in damages for each such violation, whichever is greater[.]” 47 U.S.C 

3 227(b)(3). Fax.com’s coiiteiition t h a t  the remedies of Seclion 207 and the TCPA are somehow 

diffet~ent is a misi.eading of the statutesd2 

111. PLAINTIFF HAS SUFFICIENTLY ALLEGED CLAIMS AGAINST COX UNDER 
T H E  TCPA A N D  SECTIONS 206 AND 207. 

Dismissal for failure to state a chin1 under Federal Rule of Civil Procedure 

I2(b)(6) is appropriate only when il appears, beyond a doubt, that the plaintiff can prove no set of 

facts tha t  would entitle i t  to relief. Morley \‘. Walker. 175 F.3d 756, 759 (9th Cir. 1999). All 

nllegattons of matetial facl - including a11 reasonable inferences di-awn from them - are accepted 

iis trite and construed in the light most lavoi-able to the plaintiff. Enesco Corn. v .  Price/Costco 

&. 146 F.3d lOS3,  I085 (9th Cir. 1998); Leatherman v .  Tnrrant County. 507 U.S. 163. 164 

(1993). The sole issue raised by a motion to dismiss for failure to state a claim i s  whether the 

facts pleaded would. i f  established, suppon a claim for relief. Neitzke v. Williams, 490 U.S. 319. 

’’ The cases cited by the Faa.com Defendants in support of ih<:ir argument, Bodenner v. Graves, 8211 F.Supp. 516 
(\V.D. Mich. 1993) and James v. Sun Glass Hut of California. Inc., 799 F.Supp. 1083 (D. Colo. 1992). are both far 
afield. In Bodenner. the plaintiff brought one RlCO claim and 28 stale law claims. I n  marked contrast here. Plaintiff 
nns brought w o  federal claims and three other claims. two of which are derivative of the federal claims. This CaSt 
plainly does not elhibit the “overwhelming predominsnce”ofs1ate law claims found in  Bodenner. I n k s ,  rhe 
court found thai the plaintiffs federal ADEA claim was ”distinct and foreign’’ io her six other state law claims for 
breach of contract. promissory estoppel. fraud. negligent misrepresent3iion. bad faith and outrageous conduct. which 
involved dnmages not recoverable under !he ADEA. “causing a substanrial expansion of this action beyond that 
necessary and relevant to the federal claim.” 799 FSupp. at 1085. Here, by contrast. the remedies available to 
Plaintiff on i t s  federal claims against Cox are the same as those available under Plaintiffs TCPA claim against the 
remaining Defendants. and the prwfrequired to establish their liability wi l l  also be required IO establish Cox’s 
liability. 
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32s-329 (I9S9); Cil1in;in \’. I;imco Dc\,cInp. C o q . .  IO8 F.?d 246, 249 (9th Cir. 1997) 

A .  I’lniiitifl Has SuTficiciillv Allepxl That Cox Hntl Both a “High Degree of 
Inwlvcn ic i i t ”  1 1 1  Fas.Coni’s 1;as-Sl)amniiiil: 0t)eraIions and “Aclual Notice of 
a n  l l l c ~ a l  Use” Or Its Services Bv Fax.Com. 

As Cox acknowledges, ii common cai-i.ieI like Cox may be held liable foi. violating 

[he TCPA if i t  exhibiis “a high degiee or involvement or actual notice of an illegal use and failure 

to lake steps to prevent such [i.ansmissions.” Rules and Regulations Implementing the Telephone 

Consumer Protection Act of 1991. Repoi.[ and Order, 7 F.C.C.R. 8752.8780 (1992) (“FCC TCPA 

m’) (emphasis added). Here. Plaintiff has alleged facts sufficient lo constitute both a “high 

degree of involvement” by Cox in F x c o m ’ s  viola[ions of the TCPA, and Cox’s “actual 

knowledge of an i l legal use” of i t s  services by Fax.corn - fax broadcasting in violation of the 

TCPA. Cox’s O I I V I  sfnreiiic‘iir3 on its website establish that i t  knew that: (1) Fax.com’s “core” 

business was fax  broiidcnsting advenisements for goods and services (“marketing”); and (2) these 

adve~lisements were bi.oadciisl LO “one or the largest fax databases in the world’ (Compl. ‘fi 35). 

negaring any reasonable inrel.ence h a t  lecipients had given their “prior express invitation or 

permission” [o receive [hese [ransmissions, which IS  necessxy to make them lawful under the 

TCPA. No mol-e is ieqiiired LO esrablisli knowledge of a n  “illegal use” in violation of the TCPA. 

see 47 U.S.C. 4 227(a)(4) (“The term ‘unsolicited advel-rirernent’ means any material advertising 

the coinmercial availabiliry oi quality of any property, goods, or services which is transmitted 10 

a n y  person without that  person’s prior expi-ess invitation 01- permission.”). At a minimum. 

Plnintlff has alleged sufficient facts, including “reasonable inferences” therefrom. Enesco corn.. 

146 F.3d at 1085, to entitle Plaintiff to take discovery on the issue. 

Not only does Plaintiff allege facts giving rise to a reasonable inference that COX 

was aware of Fax.com’s “illegal use” of its services; Plaintiff alleges -again in the words of COX 

2nd Fax.com -- [hat Cox knowingly and deljberately provided Fax.com with all of the custom- 

tailored infrastructure necessary to engage in its massive and unlawful fax-sparnming operation. 

& Compl. ¶¶ 35-38; Notice of Apparent Liability of Fax.com, $19 (“Fax.com’s primary 

business activity itself constitutes a massive on-going violation of section 227(b)(l)(C) of the 

[TCPA] and section 64.1200(a)(3) of the Commission’s rules, and .  . . Fax.corn is well aware of 
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!. L h  

rhis I x t  ”) Cos did no1 simpli. providc some “i.eliable” phone scI \ ’ icc lo  Fax.coii i. Nor did Cox 

simply oflei ii s1;ind;ii-d sci’\,icc to a n y  stlbscribci. will in^ 10 a y e c  10 115 Icriiis or contract. Rather. 

Cox dctei.niincd exactly \\‘liiit Fxco in ’ s  busincss nceds werc - le. l a x  biwxxkasring ovet 3 

million unsolicited diiecl C;ix xlveitisenients per diiy, nationwide - a n d  specirically customized its 

services lo enable Fax.com to send [hose faxes. Plaintiff’s allegations satisfy the alternative test 

lor common canier liabilily under the TCPA, &., “a high degree i f  involvement.’’ At a 

minimum, Plaintiff’s allegations, including reasonable inferences Iherefrom. are sufficient to 

withstand a motion to dismiss, and entitle Plaintiff to conduct discovery on the issue. 

I 

B. Fan.com’s Aclivities Need Not Be Adiudicnled Unlawful Before Liabilitv May 
Be Imi,osetl on Cos or Before Cox May Terminate Fax.com’s Services. 

Cox assells lhar Plaintiff’s Complaint fails to allege that Cox had actual notice of 

i l l e y l  conduct and failed to t;ihe propel. steps lo prevenl i t .  and that the phrase “actual notice of 

illesiil conduct” requires :I piioi. ;idjudicalion that the conduct is illegal and a basis 10 know that 

the conduct will continue in  rhe future. &e Cox MPA at 16. Cox’s assertion is based on the 

TCPA Order. the FCC‘s ordcr i n  Enforcemenl of Pi.ohibitioi,s Against the Use of Common 

Carriers foi. the Transmission of Obscene Materials, Memorandum Opinion. Declaratory Rulin: 

and Ordei-, 2 F.C.C.R. 2s 19, 2S20 (19S7) (“FCC Obscenity Order”), and Sable Communications 

of Ca.. Inc. v .  Pacific Tel. & Tel. Co., Nos. S4-469. 8-54!), U.S. Dist. LEXIS 19524 (C.D. Gal. 

Feb. 13, 1984), a1 “ 7 4  The FCC TCPA Order boil-ows the language for TCPA common carrier 

liability - “a high degree of in\,olvemenr or acIuaI notice of an illegal use and failure tn take steps 

to prevent such t!-ansmissions,” - fi-om the FCC Obscenity Order, which relies heavily on w e .  

Cox’s characterization of Sable, however, is simply wrong, and the FCC Obscenity Order 

protects only a narrow class of common carriers to which Cox does not belong. 

In Sable, Sable Communications (“Sable”) had applied for and received a 976 

lnfoimarion Access Sewice (“976 [AS”) from Pacific Bell. The 976 IAS  allowed a subscriber- 

- 1.e. Sable - to disseminate. for a fee, pre-recorded “sexually suggestive” messages to telephone 

users who desire’d access to such messages. Under the terms of the 976 IAS agreement, Pacific 

Bell reserved the right to terminate such service “upon receipt of an order of a court so 
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d i ~ c i t i i i ~ ( . ] ~ ’  

OCSI  

Bcll sou;lil IO  pi.climin;ii~y enioiii Snblc fioin trmsinitring m y  “obscene” messages i n  the future. 

;it ’ 2-? S;il)lc’s 976 IAS i w s  I; i tei~ discontinued by Pacific Bell, however, for “at 

. o i i c  obscene pi.c-i.ecoided messiigc“ 1h;it nllegedly violaied federal and state laws. Pacific 

I n  dcnying Pacific Bell’s i’eqiiesi, the court held that based on the content of“at 

best'. ii single pie-iccordcd “obscene” message. enjoining Sable’s funher transmissions would 

;inlotint 10 a n  unlawful pi’ioi~ reslraint. at <:6. Although Pacific Bell argued that Sable’s 

futiii-e acts would expose i t  to potential liability under the Communications Act, the Coun held 

that  Pacific Bel l ’s  “hasty“ tcrminarion of the allegedly “obscene” transmission precluded an 

inference of “knowing involvement” i n  the transmission of those messages. at ”7-8. 

“Like the Couit, at this stage. Pacific Bell can do no mol-e than guess at what the content of any 

furuic message will be.’‘ 

i iccess; i iy only i l i i de i  file f e u w  o/r/ie riSi~eeriieiir between Sable and Pacific Bell, before Pacific 

Bcll coiild teiiiiinare Scible’s 976 I A S .  a1 ‘-10 (“[Ulnder [Sable’s and Pacific Bell’s 976 

IAS ;ipi~ecment], II appears Ihai  the s e w i c e  may not be terminaled on the basis of message content 

without ;I c0tii.t ol-del. authoi.izing Pacific Bell to do so.”) 

The coui1 funher held that  a n  adjudication of illegal conduct was 

I n  this casc. Cos does no1 have to guess what Fax.com’s future transmissions will 

be. Cox specifically cusromized its sei-vices to meet all of Faxxom’s fax bi-oadcasting needs to 

enrible 11s oil-going violations of the TCPA. Compl. qlql 35-38. 

I n  addition, Cox is not under a legal duty to wait for an adjudication of Fax.com’s 

vi0l;iiioiis of the TCPA befo1.e canceling Fax.com’s service. Compare u.. Sable 

Communications. 1984 U.S. Dist. LEXlS 19524, al *7-8. As noted by the FCC, “telephone 

common caniers are already permitted to deny the use of their facilities for an illegal purpose. . . 

. . Such a prohibition is not inconsistent with its status as a common carrier under our [FCC] 

i.ules 01. the povisions of the Communications Act.” FCC Obsceniry Order, 2 F.C.C.R. at 2820. 

Thus. conti-ary 10 Cox’s protestations. Cox may at any time, can, and should terminate its service: 

to F;ix.com due to its ongoing violations of the TCPA. %id.; Sable Communications, 1984 

U.S. Dist. LEXlS 19524;at “5-8. 

The fact thal Cox has waited this long before taking any action against Fax.com 
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The FCC also noled the difierences in potential liability for MDS common carriers 

compared to telephone commoii cmieIs  i f  their facilities are used for an illegal puipose. and 

adopied a higher threshold of a c ~ u a l  awsi'eiiess for MDS common carriers. See FCC Obscenity 

w, 2 F.C.C.R. at 2820 

MDS common cailiers may be at greater risk than telephone 
common carriers since they can view programming and be placed 
on actual notice if the program is to be repeated. We are reluctant 
to place MDS common caniers i n  the uncettain predicament of 
watching al l  pr-ozramming and assessing, i n  each instance whether 
to engage the legal machinery for- inrerpretarive riilings . .  . . Thus, 
for- adminisli.arive piiiposes, in interpreting whether MDS common 
cai1iei.s x e  "hnoxviiigly involved" in  ~ransmitring obscene material, 
w e  \vi11 focus upon whethei. the carrier is passive. Unless an MDS 
common cnn'ier has nctunl notice that a program has been 
adjudicated obscene, to the extent an  MDS common typier 
confines irself to opei.;ition under seclion 21.903(b)( 1) 
Commission's iriiles [goveining MDS common carriers only], i t  will 
not be subject IO adverse agency action. 

- I d  : see -- :ilso 17 C.F.R. $5 2 1.900-21.961 (which  separately regulates the actions of MDS common 

canlei's and not telephone common cart.iers) 

of the 

Despite this highei. level of protection for MDS common calners. the FCC held 

that even MDS common caniers are under an affirmative obligation IO terminate the services of 

those persons that would violate the law: 

Upon conslderation of our analysis of the principles of law and 
policy set forth herein, we find that MDS cocimon camers can and 
in certain circumstances, should take action to ensure that their 
facilities are not used to transmit material which would violate 18 
U.S.C. 5 1464 or any other valid provision of federal, state or local 
law. 

FCC Obscenity Order, 2 FCC Rcd ai 2820; see also at 2820 (question of MDS common camel 

liability cenrers on the "degree of awareness or  Involvement present"). 

41 C.F.R. 6 21.903(b)(l) stales: "Unless service is rendered on il non-common carrier basis, the common carrier 1) 

conlrols the operation of all receiving facililies (e.g.. including any equipment necessary lo convert the signal to a 
standard lelevision channel, but excluding ihc television receiver): and" 
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Thuc, c o x ’ s  cailcniiniis thnt ;I 1ptint ~ ~ d ~ i ~ d i c ~ i t t o n  of ;in illes;il iicl is requtrcd 

beiore ;I re/cp/roric cnninion c;it.iter - such 3s Cox ~ hiis ;I duty Io terminate its services, I S  stmply 

inconeel. 

foi n n  M D S  common c:inier bccause they arc “31 St-eater risk than telephone common cai~iers” of 

being placed on actual notice or an  illegal use of their  services. 

ciimiers - such as Cox - are no1 required to wait u n t i l  the conduct at issue has been adjudicated 

illegal. FCC Obscenirv Order, 2 FCC Rcd a1 2820 (no prior adjudica~ion of illegal conduct 

required for telephone common cni-riers); see also FCC TCPA Order. 7 F.C.C.R. at 8780 (same). 

Contrary to Cox’s asseilions. iieilhet.&I&. the FCC Obscenity Order, nor the FCC’s TCPA 

FCC Obscenitv Order, 2 F.C.C.K. ;it 2820. A prior adliidtcation is OJI/Y rcquired 

Telephone common 

discussing the TCPA require an adjudication of illegal conduct before a common canier 

such as Cox is required to act. 

Cox’s remniningcases are distinguishable on their facts or in  their legal 

Cox’s concIusion - that  absenl a statutory requirement, court order, or legal I J  application. 

adjudication of illegal conducl. 3 common tamer has no legal basis or duty to ret-minate common 

can’ier services to a customer - IS  wholly \vithout suppon and mischaracterizes the authorities i t  

relies upon. For instance. IS U.S.C. Q IOS4(d) does not mandate thal “a canier can orlly refuse 

service after official notification”;” but states only that  when a common camer is notifted in 

writing by a la\\, enforcement official that a facility being furnished by i t  is being used in violation 

of the law. i i  shall discontinue such common cai-rier services after reasonable nolice to the 

subscriber. 

&e&, SDrini COrp. v.  Evans. 813 F.Supp. 1447, I457 (M.D. Ala. 1993) (couri cites to FCC Obscenitv Order. but 
fails to disimguish between MDS and telephone common carriers and the differing application of federal law: a l a  no 
indication that common carrier in  that case offered anything but a standard service that was not specifically 
customized to facilitate unlau,ful activity such as Cox); Howard v .  America Online Inc.. 208 F.3d 741.752 (9th Cir.) 
(fails to note that a telephone common carrier musc discriminate among clients when i t  has“a high degree Of 

invol\,ement or actual notice of an illepl use and failure to rake steps to prevent such fr~nsmissIonS~.]”: See E c  
Obscenilv Order. 2 F.C.C.R. at 2S20 (which also noles that telephone common carriers are free to terminate services 
based upon notice of alleged illegal use. no legal adjudication required): PeoDle v. Brovhy. 120 P.2d 946.956 (Cal. 
CI. App. 1950) (no  indication common carrier in that case offered anything more than a standard service to paying 
subscribers. unlike Cox u h o  specifically designed 11s services to meet Fax.com’s business needs of sending millions 
of unsolicited faxes in violation of the TCPA: also fails to note or distinguish cases where telephone common carrier 
has a “a high degree of involvemeni or actual notice of an illegal use and failure to take steps to prevent such 
transmissions”). 
I’ Cox MPA at 17:15.24-25. 

I 4  
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Lihe\v i5c.  ;I coilit order I S  n o t  irequirctl - ;is discussed above - bcroi-e il telephone 

coiiiiiioti c i i i~ i i c i ’  1ni;iy 1ci’iiiin;ne ;I cuslomci’s services. FCC Obscenilv Ordei-. 2 F.C.C.R. at 

2S20 (no pi’ioi iiilltidic:ition of i l l c ~ a l  conduct required for tcleplione common c;ii7.iers); see also 

FCC TCPA Oider, 7 F C.C.R at 87SO (same). Nor. does Califoinio law or the California Public 

Ulilrties Commission (“PUC”) require a common canier to “ m l y  disconnect sei-vice for alleged 

i l legd conduct upon wi’itten notification from a law enforcemenl agency.”IG The rule states only 

!hat  “ a n y  communications ut i l i ty  operating under the jurisdiction of the [PUC] shall disconnect 

existing service to a ciistomer upon ireceipt [of a written finding] from any authorized official of a 

l aw  enforcement agency[.]” Cox MPA at 16 n.25. The PUC rule does not limit or circumscribe a 

common camer’s ability lo decline or withdraw its services from a customer. 

COA’S citation io Goldin v .  Public Utilities Comm’n. 23 Cal.3d 638 (1979) for [he 

proposition r h x  ;I coiiiinon cmie i -  may not discontinue services without good cause is also 

un;i\,ailing. Here, P1;iiniifT’s Coinplaint adequately alleges “good cause” foi- Cox lo discontinue 

providing sei’vices to Fax.com, namely Faxcorn’s on-going illegal transmission of unsolicited 

adverliscments to millions of consumers nationwide i n  violation of the TCPA. 

Plaintiff’s Complaint adequately states a claim against Cox for injuries arising 

under the Communications Act and TCPA. Cox’s motion fails to show beyond doubt that 

P1;iintifl can prove no set of facis tha t  would entitle i t  to relief. 

iit 759: w, 355  U.S. ai 45-46. Accordingly, Cox’s motion to dismiss should be denied. 

I\’. I l i E  DOCTRINE OF P R I M A R Y  JURISDICTION IS INAPPLICABLE. 

Morlev v. Walker. 175 F.3d 

Cox argues that i f  this Court finds that federal jurisdiction exists, and does not 

ctherwise dismiss Plaintiff’s claims against i t .  the FCC’s rulemaking proceedings provide the 

proper forum for addressing certain issues raised by Plaintiff‘s claims. Specifically. cox argues 

that  ihe FCC’s proceedings may render Plainriff‘s case moot by determining whether in  fact COX 

or Fax.com have violated the TCPA as common carriers. Cox requests that this Court dismiss, 

rathei. than stay. Plaintiff‘s claims. 

Cox’s suggestion should be rejected for a number of reasons. First. ordinarily, the 

Cox MPA at 18: I .  21.23. I 6  

PUlNTlFFS CONSOLIDATED 
O ~ P O S ~ ~ I O N T O  MOTIONS ’PO DISMISS 159171 I - 19-  

http://Fax.com


I 

2 

4 

.> 

6 

7 

S 

9 

I0 

I I  

17 

I  j 

I 4  

15 

16 

17 

IS 

19 

20 

21 

2 2  

2 3  

14 

2.5 

26 

27 

2s 

FCC lhx 110 ;iiithovity to adjudicate piiv; i ic TCPA cI : i ims.  Sccond. two days al te i -  the Notice of 

PropOscd Ru1ein:rLiii: \vi is issticd. the FCC \ v i i s  cnjoined b y  ;I lone federal judge Irom taking any 

;ictinii to enforce t he  TCPA. \vii ich pi.estim;ibly incitidcs rhc pi-oposed rulemaking proceedings. 

and the FCC has stated that  i t  is “;ibiding by  the J U ~ ~ C ’ S  iruling.” Third. the “proposed 

i~iilemAing” proceeding to which Cox would h;ive this Couit delei- i s  litlie more than a gleam i n  a 

i.egulnlov’s eye, and may be many years Ii-om fruition. Fourlh. dismissal tindcr the doctrine of 

primary junsdiction is not permilred where. as here, Plaintiff asserts a damages claim. which i s  

subjecl to a Statute of limilalions. 

A. The Doctrine of Primary Jurisdiction. 

The doctrine of primary jurisdiction i s  “a prudential doctrine under which courts 

i i i ~ r ) ’ ,  undei- appropriate circumstances, determine that the initial decision-making responsibility 

should be pei.formed by the relevant agency rather than  the cou17s.” Svntek Semiconductor Co., 

Ltd. \’. MicrochipTechnolosy Inc.,  307 F.3d 775. 2002 U.S. App. LEXIS 20746, “9 (9th Cir. 

2002). amended. 2002 U.S. App. LEXIS 16531 (emphasis added). “Pi-imary jurisdiction is not a 

doctrine that  implicates the subject matter jurisdiction of  the federal COUIIS.” &E!& 

Seniiconductoi, 2002 U.S. App. LEXIS 20746, ::.9, Nor i s  the doctiine an equivalent to the 

requirement of exhaustion of administrative remedies. at * I O .  

As most 1-ecently emphasized by the Nin th  Circuit. primal-yJurisdiction is not a 

doclinne Ihat “requires that all claims within an agency’s purview be decided by the agency.” 

Brown 1’. MCI WorldCom Network Servs.. Inc., 277 F.3d 1166, 1172 (9th Cir. 2002); Svntek 

Semiconductor. 2002 U.S. App. LEXlS 20746, $0. “Nor is it intended to ‘secure expert advice’ 

for the couiis from regulatory agencies every time a court is presented with an issue conceivably 

within the agency’s ambit.” Syntek Semiconductor. 2002 U.S. App. LEXIS 20746, *9 (quoting 

BI-own. 277 F.3d at 1172); accord United Slates v, General Dynamics Cow., 828 F.2d 1356, 136: 

(9th Cir. 1987). 

B. T h e  FCC Cannot Ordinarily Decide Private TCPA Claims. 

In this case, neither the language of the TCPA, nor its legislalive history, 

demonstrate any intent by Congress IO granl the FCC primary jurisdiction to hear or determine 
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pi i \ ’ i i lc  TCPA cliiims f<:ilhci, Imli thc T C P L h  Ix izi i . iy iind Icgisliittve history show thiit 

11 i m  Conzims iiiteiidcd to i i l lo \ \~ TCPA c l i i i i i i s  to hc  Iiciird hotti i n  federal iind stiilc coLii.ts. Pel.haps 

niost irnportaiitly. 110 p J . o i ~ i . \ i ~ ~ ~ i  O/  / \ IC Y~C/’/\ ol/oi\ . \  ~ i r c  FCC fo I ienr -  prIiui(e TCPA d c r i i i n ,  

slthoii:li [ l i e  FCC may i t i t e r w i i c  its :I ii i i i t tcr or nzht in :ictions brought by the Allotney Gencriil 

01.2 State. 47 U.S.C. 3 227(1)(3) 

Here. i t  wotild be inconsistell! with the TCPA’s scheme to require the FCC to 

resolve tlie issues in  question. Nothing i n  the TCPA’s provisions or Congressional record 

indicates a Congressional preference foi- allowing the FCC to hear private TCPA claims such as 

Plaintiff’s. Because this pailiculai: division of power was not one intended by Congress. the 

docti-ine of primary jurisdiction IS not applicable in this context. 

C. The  FCC is Unnl,lc IO Take Ani, Action With Respect to TCPA Claims 
In \~o lv i i i~  Fns.com. 

This Court should not dismiss oi stay Plnintifl‘s TCPA claims againsl Cox and 

Fax.coni in  favor o f  proceeding before the FCC. beciuise the FCC has been enjoined from taking 

a n \  action with respect to such claims In a n  order issued September 20, 2002. the Hon. Stephen 

N, Lirnbiitigh of the Enstein District of Missouin ordei-ed the FCC to stay “any and all proceedings 

iindei. the Telephone Consumer Pi.otectioii Act (TCPA) dealing with unsolicited adveilisements 

ti-nnsrnitled by facsimile, 47 U.S.C. 5 227. or related regulations against Fax.com andor a n y  

customer, client 01’ paity in  privity \\,ith Fax.con1; . , . .” pui-suant to his earlier decision finding 

that the TCPA violated the First Amendment by infringing on commercial speech. Docket 

Sheet, Nixon v. American Blast Fax, No. 00-CV-933 (E.D. Mo.) (Order entered Sept. 20, 2002) 

(attached hereto as Exhibit B); Missouri v .  American Blast Fax, 196 F.Supp. 920 (E.D. Mo. 

2002). appeal pendinq Nos. 02-2705.02-2707 (8th Cir.). 

This order directly conli-adicts the Ninth  Circuit’s decision in Destination Venturer 

46 F.3d 54, 55-57 (9th CiI. 1995). where tlie Court determined that enforcement of the 

A Slate Atiorney may bring P TCPA claim in federal court pursuant to 47 U.S.C. k 227(0(2) (“Exclusive 
jurisdiciion of Federal courts”;. ~ 

See 137 Conp..Rec. at S 16205 (Nov .  7. 1991) (statemen1 of Sen. Hollings. sponsor of theTCPA) (“The [TCPAI 
would al low consumers to bring an x i i o n  in Siaie court against any entity rhal violates the bill..’); 4 1  U.S.C. 5 227 
(bK3) (“A person or enliry may . . . bring in  an appropriate court of that State. . . .”). 

I, 
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TCPA does 1101 inrci~lci.e \ u t h  ccmincrci:il spccch i n  violation of the First Amendment. See 3150 

Kenio. Inc. v .  FAX Diiily. I i ic..  962 F Supp 1162. 1167.1 169 (S.D. Ind. 1997) (ban  on unsolicired 

1;i\ ;rdvel-usements I S  nari.o\\Iy ~ailorcd ro achieve rhe governmcnt’s inlended putpose and does 

nor violare the Fii.st Amendmenr :,ii;iranrce of commerciiil Cree speech); Texas American Blnst 

- Fax. 121 F.Supp.2d IOS5, 1091.1092 ( W D .  Tex. 2000) (same). Although Judge Limbaugh‘s 

decision IS not binding on rlii.7 Coui-c - which is obliged IO  adhere IO  the Ninrh  Circuir’s contrary 

decision - -  the FCC has publicly stared that i t  is “abiding by the judge’s ruling.” DM News. 

Judce Orders FCC to S t o ~  P U ~ S U I I  of Fax.com (Oct. 3, 2002) (attached hereto as Exhibit C). 

Accordingly, the FCC does no1 provide a viable forum for the airing of Plaintiff‘s claims. 

D. A Stay o r  Disniissal In Favor of a Nascent Rulemaking Proceedine is 
Unwarranted. 

The “proposed rulemaking” proceeding to which COX would have this C O U I ~  defer 

is little rnoi’e t h a n  a gleam in n i-egtilatoi~’s eye. and i s  l ikely yeai’s from fruition. The FCC has 

merely requested public “comrnenr on it./ ic~hcr IO  revise or clarify our rules govelning . . . the use 

o f .  . . telephone facsimile machines.” In re Rules and Regulations Implernentin~ Ihe Telephone 

Consumer Protection Act of 1991, CG Docket Nos. 02.278. 92-90. Notice of ProDosed 

Rulemakins and Memorandum Opinion and Order, FCC 02-250.2002 WL 3 lOS4939 (F.C.C. 

Sept. S .  2002) (“Notice of Pi-oposed Rulemnkin~”). The FCC has not decided n:h[,//ier i t  will 

irevise the rules: ivlieri i t  will decide whethei- to revise the rules; whor rules i l  will revise; or, i f  i l  

decides IO  I-evise any pelt in en^ rules, how many months (or likely years) i t  will take to issue 

pr-oposed rules, and how many additional months (or years) i t  will take for those rules 10 become 

law (ahsent C O U ~  challenges, of course). I t  would unfairly prejudice Plaintiff and the class Io 

hold rheir claims hostage to such an open-ended rulemaking proceediqg, which. in the end, may 

not produce anything dispositive of rhe claims assened here. 

E. Dismissal Under the Doctrine of Priniary Jurisdiction Is Inappropriate 
Where, As Here, Plaintiff Asserts Damaces Claims Subiect to a Running 
Statute of Limitations. 

Finally, di-srnis_sal under the doctrine of primary jurisdiction is inappropriate 

where. as here’. the plaintiff has asserted damages claims subject to a running statute of 
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t t i i i t 1 . 1 i t 0 1 t ~  w. 307 i'.?cl it1 7 S 2 .  \\ 'Ii l lc Ihc i;ines i.cceivcd b y  Pldlnuff were sent ~ c l l  w i i h i n  

l l i c  ; i p p l ~ c ~ i l i l c  1iiiiit.itioiis pci.~ods. 111c piit;iilvc class includes claims goiiig h;ic!, io ihc fu l l  limit of 

Iliow (ICI iotls. E. loti1 yciti~s beforc l l i c  ;icIioti w a s  filed Coinpl. '11 49. Accordingly, dismissal, 

c w i i  \\iiIioiil picl i i t l icc.  \voiild t in la i l~ ly  prcliidicc absent clitss membcl-s by effectively bai-ring a 

rizci~blc pvi to t i  01 ilieir c1:iirns 

CONC1,USION 

FoI the foregoing leasons, Defendants' Motions to Dismiss for Lack of Subject 

MJIICI- Jurisdiction and for Failure to Stale n Claim should be denied, 

D;ttcd: Nowinhci. 26. 2002 Respectfully submitted, 

Barry R. Hirnhelstein 
Chi-istophei- K. Leung 
LIEFF, CABRASER. HEIMANN 8: 

BERNSTEIN. LLP 
Embarcadero Center West 
275 Battei.y Street, 30th Floor 
San  Francisco. CA 941 1 1  -3339 
Telephone: (415) 956-1000 
Facsimile: (415) 956-1008 

Attorneys foi- Plainriff 
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